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June 5, 2012

TO:  County Auditors

FR:  Al Jaeger, Secretary of State

RE:  Certification of Write-in Candidates and Reporting of Write-in Votes Cast 

According to requirements of N.D.C.C. § 16.1-12-02.2, the following person filed a Certificate of Write-In Candidacy (SFN 50599) for the 2012 Primary Election ballot prior to the filing deadline of 4:00 p.m. on Tuesday, May 22, 2012.

DuWayne Hendrickson, Governor, Republican Party

Based on this information, you may do either of the following:

· Ask your poll workers on election night to canvass all of the write-in votes for this office that are cast for him, enter those write-in votes for him by precinct in VOICES according to the checklist for entering write-in votes, and those canvassed votes for him will show up on the election results website if the required criteria is met.
· Wait to hear the official word from us that these write-in votes will need to be canvassed by your county canvassing board and enter those write-in votes for him by precinct in VOICES.

Also, as you are aware, the Libertarian Party only has candidates on the ballot for Representative in Congress, Governor, and Public Service Commissioner. The Constitution Party has no candidates for any political party contest. This means that all write-in votes for political party contests under the Libertarian Party or Constitution Party ballot that do not have a full slate of candidates need to be canvassed by your election boards and the legitimate write-in candidates and their vote totals need to be entered into VOICES by precinct. Any non-qualified write-in votes such as for Mickey Mouse or other such fictitious names must be left under the scattered (non-qualified) category.

According to subsection 4 of N.D.C.C. § 16.1-12-02.2, a person who intends to be a write-in candidate for a legislative position must file a Certificate of Write-In Candidacy form with the applicable county auditor prior to 4:00 p.m. on Friday, June 8, 2012. If you receive such a filing, please immediately notify the Secretary of State’s office and provide the name and address of the person making the filing. The exception is when there isn’t a full slate of candidates for that legislative contest; for those contests the write-in votes must be canvassed even without a Certificate. The number of votes necessary for each legislative district may be found at https://vip.sos.nd.gov/pdfs/Portals/leg-dist-stats.pdf.

Candidates for county, city, and school offices are not required to file a Certificate of Write-In Candidacy.  However, if the write-in votes cast for one of these offices exceeds the 5% threshold described in N.D.C.C. § 16.1-12-02.2, the election board or canvassing board must canvass the write-in votes.

If a Certificate of Write-In Candidacy is not required for a candidate in a primary election contest and if the write-in votes are greater than the number of signatures necessary for a candidate to have their name placed on the primary election ballot, all write-in votes for that particular office must be canvassed. If a Certificate of Write-In Candidacy is required for a candidate in a primary election contest and if the write-in votes are greater than the number of signatures necessary for a candidate to have their name placed on the primary election ballot, the write-in votes for that office must be canvassed and attributed to those candidates who properly filed the Certificate of Write-In Candidacy.

In summary, you may either ask your poll workers to canvass all of the write-in votes on election night and enter those canvassed votes into VOICES. Or you may ask your poll workers to canvass only the write-in votes for those offices where the write-in votes must be canvassed such as a contest with less than a full slate of candidates or one that had to file a certificate of write-in. You would then enter those canvassed votes into VOICES and wait to hear from us if any other contests require the canvassing and entering of the write-in votes, by your county canvassing board. You may do whichever you think is best for your workers and county.

For reference, I have enclosed a copy of N.D.C.C. § 16.1-12-02.2. This is the section of law pertaining to the counting of write-in votes.  If you have any questions or need additional information, please contact Lee Ann Oliver, Election Specialist, at (701) 328-4146 or via e-mail at loliver@nd.gov.


16.1-12-02.2. Counting of write-in votes – Certificate of candidacy by write-in candidates.

1. An election board or canvassing board may not count or be required to officially report any write-in vote for any:

a. Individual who is required to file a certificate of write-in candidacy under this section but who has not filed a certificate of candidacy and been certified as a write-in candidate.
b. Fictitious person or individual clearly not eligible to qualify for the office for which the vote was cast.
c. Statement concerning the candidates.
d. Name written or printed by the voter for an office that did not also include the darkening of the oval next to the write-in line, except that a write-in candidate for a nonfederal office may make a timely written demand to a county canvassing board to identify and preserve any write-in vote cast for the office sought by the write-in candidate for canvass by the board. The candidate shall deliver the demand to the county auditor and a copy to the county recorder no later than thirty-six hours before the time the county canvassing board is scheduled to meet. A demand only may be made if the unofficial election results maintained by the county auditor demonstrate that the write-in candidate's known vote total is within the pertinent percentage limits provided in subsection 1 or 2 of section 16.1-16-01 and a statement to that effect is included in the demand. After delivery of the ballots as provided by section 16.1-15-08, the canvassing board shall review the ballots to identify any ballot that contains a write-in vote. The county canvassing board shall tally and canvass any write-in vote in the same manner as lawful or qualifying write-in votes if the canvassing board is able to clearly ascertain the intent of the voter from examining the ballot because the write-in candidate's name has been written on the ballot opposite the office to be voted for or because of any other cogent evidence of intent.
e. Write-in votes which constitute five percent or less of the votes cast by the voters for the candidate receiving the most votes for that office, except in the case of a primary election where enough votes were cast as write-in votes to qualify a name for the general election ballot. This percentage is to be calculated based on the total number of write-in votes tabulated by the voting equipment in the precincts of the county in which that office was on the ballot.
f. Write-in votes that do not need to be individually canvassed based on the requirements of this subsection must be listed on the official canvass report as "scattered write-ins".

2. An individual who intends to be a write-in candidate for president of the United States or for statewide or judicial district office at any election shall file a certificate of write-in candidacy with the secretary of state by four p.m. on the twenty-first day before the election. The certificate must contain the name and address of the candidate and be signed by the candidate. Before the thirteenth day before the election, the secretary of state shall certify the names of the candidates to each county auditor as write-in candidates.

3. An individual who intends to be a write-in candidate at the general election for president of the United States shall file a certificate of write-in candidacy with the secretary of state by four p.m. on the twenty-first day before the general election. The certificate must contain the names and addresses of the candidates for presidential electors for that presidential candidate and a certification of acceptance signed by each candidate for elector. The candidate shall sign the certificate. The certificate may also include the name and address of a candidate for vice president of the United States and a certification of acceptance signed by that candidate. The secretary of state shall prescribe the form of the certificate of write-in candidacy and the certification of acceptance. Before the thirteenth day before the election, the secretary of state shall certify the names of the presidential candidates and the presidential electors to each county auditor as write-in candidates.

4. An individual who intends to be a write-in candidate for any legislative district office shall file a certificate of write-in candidacy with the election officer with whom the candidate would otherwise file to have the candidate's name placed on the ballot. The certificate must contain the name, address, and signature of the candidate. Certificates must be filed by four p.m. on the fourth day before the election. When the candidate files a certificate, the candidate also shall file the contribution statement provided for under section 16.1-08.1-02 complete through the day of the filing of the certificate.

5. A certificate under this section is not required when:

a. No names will appear on the ballot for an office;
b. The number of candidates appearing on the ballot for an office is less than the number to be elected; or
c. The number of candidates appearing on the ballot for a party office is less than the number of nominations a party is entitled to make.
